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will then purchase their stock from the AGLC, who will charge each
the deceased who is under 22 years old and unable to withdraw from his
retailer the same price for a given “class” of cannabis.
or her parent’s charge by reason of being a full-time student. Thirdly,
notice relating to matrimonial property rights must be provided to a
Producers of cannabis (growers) must also be licensed, however they
spouse of the deceased if the spouse is not the sole beneficiary of the
will be licensed under federal legislation. Private Alberta cannabis
estate. Fourthly, notice must be provided to the public trustee and the
retailers will only be permitted to sell cannabis produced by those
guardian if a beneficiary is a minor and to the attorney or trustee of a
suppliers authorized to produce cannabis for commercial purposes
beneficiary if applicable.
under the federal Cannabis Act. The AGLC, however, will regulate
aspects of the federally licensed growers’ participation in the Alberta
It is important to note that the notices as stated above must be provided
market. Sales representatives of growers will need to be registered
even in circumstances where a grant of probate is not applied for. The
with the AGLC, and growers will be prohibited from entering into
surrogate rules provide suggested forms of notices to be used to satisfy
agreements to sell or promote a grower’s product directly with
the notice requirements.
retailers, meaning that all wholesale sales will be between the grower
and the AGLC only.
Under the new legislation, if a personal representative refuses or fails
to perform any of the duties or tasks, or fails to provide the required
The proposed legislation sets out several parameters within which
notices, an application can be made to the court. The court may then
the privatized cannabis retail market must operate. Licensed cannabis
order the personal representative to perform the duty or task, impose
retailers must be separate businesses that may only sell cannabis and
conditions on the personal representative, remove the personal
cannabis accessories. No alcohol, tobacco or pharmaceuticals may
representative, revoke a grant, or any other order the court considers
be sold at licensed cannabis shops, and private sales for the time
appropriate.
being will be limited to brick-and-mortar retail, as online sales will
be limited to government-controlled stores. Municipal bylaws will
It is advisable that personal representatives seek the assistance of a
likely determine minimum distances cannabis retail locations must
lawyer in order to seek advice and direction in the proper administration
be from playgrounds and other public places, and the hours within
of an estate, even in the circumstance where an estate does not require
which cannabis may be sold.
probate. A lawyer can assist with ensuring the proper notices are
provided as well as preparing and submitting applications for grants
Like in the case of corporations licensed to sell liquor, the directors,
and attending to the estate distribution. Any of the estate lawyers in
officers and employees of corporations licensed to sell cannabis
our office may be contacted in this regard.
are subject to the same duties as the corporation itself. Therefore,
directors, officers and employees of licensed retailers may be held
This article outlines some highlights of the new legislation but does not
personally liable if the corporation fails to comply with regulations
purport to be an extensive review of all changes in the area of estate
and license conditions.
administration.
With regard to the sale of cannabis, the proposed legislation contains
many common sense provisions designed to protect public safety.
Cannabis may not be sold to a minor, and minors will not be allowed
FIRM NOTES
inside premises licensed to sell cannabis. Cannabis may not be
sold to persons who appear to be intoxicated, and retailers may not
The first half of 2015 has been bustling and we would like to thank all
allow anyone who appears to be intoxicated to use cannabis. At least
of our clients for their continued trust in our legal services. Long time
initially, the use of cannabis within a cannabis retailer’s premises
and trusted employee Marilyn Essex recently retired and Marilynn
will be prohibited, therefore cannabis lounges or cafes will not be
Waddell who had retired in the past and had come back to work at
permitted. However, the Alberta government has suggested that such
our firm on a part-time basis has also announced her final retirement.
establishments may be permitted in the future.
We are pleased to welcome back Delaine Stefanyk from maternity
The new Act will set rules regarding when and where use of cannabis
leave. We are also pleased to welcome Katherine Levitt as a student
by members of the public is permitted, the violation of which will
paralegal finishing her practicum at our firm. We are also pleased to
result in a Provincial offence. The minimum legal age for c
welcome back Sara Boulet and Alex Manolii, both summer students
onsumption of cannabis will be eighteen. Generally, use of cannabis
working at our firm.
in public will be permitted where smoking tobacco is also
permitted. This is in contrast to the scheme proposed in Ontario,
Stillman LLP is continuing to maintain its involvement in the
where recreational use of cannabis in public will be prohibited.
community and has recently sponsored a West Edmonton Business
However, cannabis use will not be allowed within certain distances
Association golf tournament as well as the Canadian Home Builders
of playgrounds, sporting fields and other designated public places.
Association, Edmonton Region awards ceremony, as well as other
Cannabis may not be used in a vehicle, and if cannabis is within a
various activities such as golf tournaments and the coveted Stillman
vehicle it must be within a closed container out of the reach of the
LLP Stealers softball team.
driver. The Alberta government has also introduced Bill-29 to amend
the Traffic Safety Act to address cannabis-impaired driving.
If you have any questions about how to get involved in some of our
sponsored activities please contact Greg Bentz or Ara McKee.

Many of the legal changes necessary to adapt to the legalization of
CAUSE CÉLÈBRES
cannabis are still ahead, including licensing criteria, taxing,
workplace safety and bylaws to ensure that cannabis retailing and
Administrative Law and Standard of Review Developments in
use does not negatively impact businesses and neighborhoods.
Alberta: Edmonton East (Capilano) Shopping Centres Limited v
Edmonton (City)
In light of these significant legal changes, many business owners
By Alexander Manolii
have concerns about ensuring their workplaces remain safe, and how
the use or sale of cannabis in the proximity of their premises may imFollowing an unfavourable ruling by an administrative tribunal, individuals
pact their business. They will need to consider their policies in light
must often determine whether appealing a decision is ultimately worthwhile.
of the new legal landscape. If you need more information about how
The appeal process involves the review of the decision by the Court with the
these legal changes impact you or your business, please contact your
specific appeal procedure dependant on the tribunal involved and governing
lawyer at Stillman LLP.
legislation. Since the appeal process is both costly and time consuming,
the decision to appeal requires much thought and consideration. One of
(Note to reader: At the time this article was written, Bill-26 had
the key factors that merits consideration is the “standard of review” that
passed first reading, meaning that changes could be made before the
the higher-level court would apply when assessing a decision.
bill is passed into law. However, there is a high likelihood that the
final legislation will be largely the same as Bill-26, and therefore it is
In evaluating the decisions on appeal, reviewing courts must first determine
assumed for the purposes of this article that the provisions of the bill
the extent to which they should defer to the findings of the previous decision
will be adopted as they were drafted on November 16, 2017).
maker. This step is especially important when dealing with administrative
tribunals where the adjudicators have expert knowledge in an area (e.g.
EDITOR’S NOTE
Alberta Utilities Commission). In law, the term “standard of review” refers
to the degree of deference that a reviewing body applies to a tribunal’s
Stillman LLP is pleased to welcome to our team Susan Then who
decision. In other words, the selected standard affects how stringently a
will be working as a Legal Assistant in our litigation department.
review court would consider the decision upon appeal – thus affecting the
likelihood of the ruling being either held or overturned.
We are also sad to say goodbye to Christina Babcock who has moved
on to other opportunities, and we wish her the best of luck with her
Since the 2008 Supreme Court of Canada decision Dunsmuir v New
future endeavors.
Brunswick (2008 SCC 9) the choices of standard of review are either
reasonableness or correctness. These two standards are best characterized
as follows:
AS WE SEE IT
Random Drug and Alcohol Testing in the Workplace
1. Reasonableness Standard: the reviewing court is more likely to
By Christopher Younker, Associate Lawyer
defer to the adjudicator’s decision. In fact, the decision would be
upheld as long as it (a) is intelligible, transparent, and justified
In the very recent court case of Suncor Energy Inc v Unifor Local
and (b) falls within the possible outcomes based on the applicable
707A (2017 ABCA 313), the Alberta Court of Appeal set out to
facts and law. Since enforcing this standard is necessarily
determine exactly what is and is not acceptable in terms of testing for
subjective, it affords adjudicators a relative measure of deference.
drug and alcohol use in the workplace.
2. Correctness Standard: the reviewing court considers and answers
In 2012 Suncor implemented random drug and alcohol testing for
the issue in question directly. To this end, no deference is given to
workers in safety-sensitive positions at some of its sites in the Fort
the decision that is being appealed.
MacMurray area. Prior to implementing random testing, Suncor had
taken extensive measures to address drug and alcohol concerns at its
Understandably, an appellant looking to see a decision reversed would
worksites, including employees education and training, “post
usually prefer that the correctness standard be applied on appeal, as this
incident” and “return to work” testing, an employee assistance
minimizes the amount of deference to the previous adjudicator’s decision.
program, a treatment program for employees with substantial
dependencies, a drug interdiction procedure, sniffer dogs, and an
Although not an exhaustive list, Dunsmuir outlines the following categories
alcohol free camp policy. However, it seemed that drug use still
of issues to which the correctness standard is applied:
persisted and random testing was thought to be a potential answer.
(a) constitutional questions
(b) questions of law of central importance, outside the tribunal’s
Suncor’s facilities are operational twenty-four hours a day, every
expertise
day, year round. Employees typically work twelve hour shifts, and
(c) questions involving competing specialized tribunals
use some of the largest and most complex mining and industrial
(d) questions of jurisdiction or vires
equipment in the world. The equipment includes heavy haul trucks
that are as large as multi-story buildings and weigh in excess of 400
The ultimate effect of the analytical framework provided in Dunsmuir
tons, as well a cable and hydraulic shovels that can stand 21 meters
is that, outside of the exceptions listed above, there is a presumption of
tall.
deference.
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Subsequent to the implementation of random drug testing, Unifor,
the deceased who is under 22 years old and unable to withdraw from his
the union representing the approximately 3300 unionized employor her parent’s charge by reason of being a full-time student. Thirdly,
ees, grieved the alleged random testing infringement of unionized
notice relating to matrimonial property rights must be provided to a
workers’ privacy rights. An arbitration took place, at which time the
spouse of the deceased if the spouse is not the sole beneficiary of the
majority of the arbitration tribunal ruled in favour of Unifor.
estate. Fourthly, notice must be provided to the public trustee and the
guardian if a beneficiary is a minor and to the attorney or trustee of a
Suncor subsequently filed for a judicial review which is a process for
beneficiary if applicable.
the Court of Queen’s Bench to review the decision of the arbitration
tribunal in light of legal principals which guide a fair and impartial
It is important to note that the notices as stated above must be provided
decision making process. At a judicial review, the Court has the
even in circumstances where a grant of probate is not applied for. The
option of upholding the tribunal’s decision, replacing the decision,
surrogate rules provide suggested forms of notices to be used to satisfy
or sending the matter back to be heard by a new tribunal if the
the notice requirements.
court finds that the decision of the tribunal was unreasonable. In
this action, the Judge found that the original tribunal’s decision was
Under the new legislation, if a personal representative refuses or fails
unreasonable, and he directed that the matter be reheard by a new
to perform any of the duties or tasks, or fails to provide the required
tribunal. Unifor then appealed the judicial review decision to the
notices, an application can be made to the court. The court may then
Alberta Court of Appeal.
order the personal representative to perform the duty or task, impose
conditions on the personal representative, remove the personal
In coming to its decision to dismiss Unifor’s appeal of the judicial
representative, revoke a grant, or any other order the court considers
review, the Alberta Court of Appeal reviewed the recent decision
appropriate.
of the Supreme Court of Canada in Irving where Justice Abella
explained how a dangerous worksite is not, in itself, enough to
It is advisable that personal representatives seek the assistance of a
justify management imposing random drug or alcohol testing on its
lawyer in order to seek advice and direction in the proper administration
employees. Justice Abella defined the test in terms of whether there
of an estate, even in the circumstance where an estate does not require
are special safety risks, and in particular, whether there was evidence
probate. A lawyer can assist with ensuring the proper notices are
of a general problem of substance abuse within a workplace:
provided as well as preparing and submitting applications for grants
and attending to the estate distribution. Any of the estate lawyers in
“The dangerousness of a workplace, whether described as
our office may be contacted in this regard.
dangerous, inherently dangerous, or highly sensitive – is, while
clearly and highly relevant, only the beginning of the inquiry. It has
This article outlines some highlights of the new legislation but does not
never been found to be an automatic justification for the
purport to be an extensive review of all changes in the area of estate
unilateral imposition of unfettered random testing with disciplinary
administration.
consequences. What has been additionally required is evidence of
enhanced safety risks, such as evidence of a general problem with
substance abuse in the workplace.”
FIRM NOTES
The Alberta Court of Appeal reviewed the decision of the tribunal
and the judicial review. It noted that both sides at arbitration had
The first half of 2015 has been bustling and we would like to thank all
agreed that the Suncor sites were dangerous and that safety was
of our clients for their continued trust in our legal services. Long time
important. Both sides of the arbitration also agreed that random
and trusted employee Marilyn Essex recently retired and Marilynn
testing was not automatically justified in dangerous workplaces, but
Waddell who had retired in the past and had come back to work at
had to be a proportional response to safety concerns at the
our firm on a part-time basis has also announced her final retirement.
specific site. However, the majority of the tribunal favoured tipping
the balance towards privacy over safety. In coming to this decision,
We are pleased to welcome back Delaine Stefanyk from maternity
the Court of Appeal noted that the tribunal placed a large deal of
leave. We are also pleased to welcome Katherine Levitt as a student
emphasis on the incidence of workplace accidents involving
paralegal finishing her practicum at our firm. We are also pleased to
unionized employees versus non-union staff.
welcome back Sara Boulet and Alex Manolii, both summer students
working at our firm.
The Court of Appeal agreed with the Court of Queen’s Bench ruling
that the tribunal’s decision was not reasonable, because what is
Stillman LLP is continuing to maintain its involvement in the
material and relevant is the danger present and evidence of substance
community and has recently sponsored a West Edmonton Business
abuse at a workplace that effects all employees. This means that the
Association golf tournament as well as the Canadian Home Builders
matter will be sent back for a new tribunal hearing with an express
Association, Edmonton Region awards ceremony, as well as other
direction that the tribunal take into account the effects on all
various activities such as golf tournaments and the coveted Stillman
employees as stated above, not just unionized employees.
LLP Stealers softball team.
Stay tuned. It will be interesting to see whether this express
If you have any questions about how to get involved in some of our
direction from the Court makes any difference to the tribunal’s
sponsored activities please contact Greg Bentz or Ara McKee.

consideration of the matter, or whether Bill-26, the eventual Gaming,
CAUSE CÉLÈBRES
Liquor and Cannabis Act, or Regulations flowing therefrom will
influence the ultimate result.
Administrative Law and Standard of Review Developments in
Alberta: Edmonton East (Capilano) Shopping Centres Limited v
Edmonton (City)
HEADS UP
By Alexander Manolii
Changes to the Condominium Property Act
Following an unfavourable ruling by an administrative tribunal, individuals
By Shannon Kinsella, Associate Lawyer
must often determine whether appealing a decision is ultimately worthwhile.
The appeal process involves the review of the decision by the Court with the
The Condominium Property Act (“CPA”), among other things,
specific appeal procedure dependant on the tribunal involved and governing
regulates the relationship between condominium developers,
legislation. Since the appeal process is both costly and time consuming,
purchasers and condominium boards. The Condominium Property
the decision to appeal requires much thought and consideration. One of
Amendment Act (“CPAA”) was passed by the Alberta Legislature in
the key factors that merits consideration is the “standard of review” that
December 2014 in order to bring some much needed changes to the
the higher-level court would apply when assessing a decision.
CPA.
In evaluating the decisions on appeal, reviewing courts must first determine
The regulatory work required to bring the CPAA info force has been
the extent to which they should defer to the findings of the previous decision
ongoing since December 2014 and the changes to be implemented
maker. This step is especially important when dealing with administrative
have been split into 4 stages and will benefit both purchasers and
tribunals where the adjudicators have expert knowledge in an area (e.g.
developers of condominiums. With enhanced disclosure
Alberta Utilities Commission). In law, the term “standard of review” refers
requirements and greater consumer protections, consumer confidence
to the degree of deference that a reviewing body applies to a tribunal’s
in the new condominium market is only going to increase, which is a
decision. In other words, the selected standard affects how stringently a
plus for developers as well.
review court would consider the decision upon appeal – thus affecting the
likelihood of the ruling being either held or overturned.
On January 1, 2018, the first stage of the CPAA will be implemented
and will include changes dealing with occupancy date delays and
Since the 2008 Supreme Court of Canada decision Dunsmuir v New
purchaser deposits. Other changes, including enhanced disclosure
Brunswick (2008 SCC 9) the choices of standard of review are either
rules and remedies will take effect starting April 1, 2018. Stay tuned
reasonableness or correctness. These two standards are best characterized
to the Legal Eye for further updates on the implementation of the
as follows:
next three stages of the CPAA as the information becomes available.
The disclosure requirements relate to the information that a
1. Reasonableness Standard: the reviewing court is more likely to
developer must provide to a purchaser prior to the purchaser
defer to the adjudicator’s decision. In fact, the decision would be
finalizing the condominium purchase. The major changes to
upheld as long as it (a) is intelligible, transparent, and justified
disclosure requirements include:
and (b) falls within the possible outcomes based on the applicable
facts and law. Since enforcing this standard is necessarily
• an actual or proposed budget must be provided;
subjective, it affords adjudicators a relative measure of deference.
• the interior finishing for the unit and the exterior finishing for the|
building must be shown and included in the contract;
2. Correctness Standard: the reviewing court considers and answers
• any home warranty insurance contract under the New Home
the issue in question directly. To this end, no deference is given to
Buyer Protection Act must be delivered; and
the decision that is being appealed.
• a list of any fees the developer will charge, including occupancy
fees, must be provided.
Understandably, an appellant looking to see a decision reversed would
usually prefer that the correctness standard be applied on appeal, as this
The provision of an actual or proposed budget will be very
minimizes the amount of deference to the previous adjudicator’s decision.
beneficial. Previously, developers were able to set a condo fee at
the time of purchase, which frequently ended up much too low and
Although not an exhaustive list, Dunsmuir outlines the following categories
would later be substantially increased. The CPAA now requires a
of issues to which the correctness standard is applied:
12 month budget to be prepared which includes specific projected
(a) constitutional questions
expenses of the condominium corporation, which is set up once the
(b) questions of law of central importance, outside the tribunal’s
condominium is substantially sold. If the expenses of the corporation
expertise
in the first year after condominium contributions are levied are more
(c) questions involving competing specialized tribunals
than 15% greater than the expenses shown on the proposed budget,
(d) questions of jurisdiction or vires
the developer will be required to pay the corporation the difference
in expenses above the 15%. This is to ensure that the developer does
The ultimate effect of the analytical framework provided in Dunsmuir
not underestimate the corporation’s expenses in order to make a sale
is that, outside of the exceptions listed above, there is a presumption of
based on low condominium fees.
deference.
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In addition to the disclosure requirements, developers must now
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Paragraph
delayedatby
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or sometimes even years. With the
implementation of the CPAA, if a unit is not ready for occupancy
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ten documents,
year limitation
period expired.
disclosure
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will now have the right to cancel
the contract. This date can be extended if there was a legitimate
Plaintiff
have abandoned
possession
of the
Disputed
cause2.asThe
specified
incould
the CPAA
such as natural
disasters,
a public
Lands.
emergency,
a delay in the issuance of a development permit, etc.
However, it is important to be aware that if the purchaser receives
3. The
couldsetting
have out
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acknowledgment
a notice
fromDefendant
the developer
a newan
final
occupancy date,in
writing,
or
Encroachment
Agreement,
from
the
Plaintiff
which
they will only have 10 days to cancel the contract or the
new date
from the Plaintiff that the
will be would
bindingbe
onan
theacknowledgment
purchaser.
Defendant still owned the Disputed Lands, but was permitting
Plaintiff
to aware
use them.
Anotherthe
change
to be
of is the increased protection of a
purchaser’s deposits. In order to safeguard a purchasers deposits, any
4. Thethat
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could
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and be
take
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must
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with
an overtreceived
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which
objectively
on Aprilperiod
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must
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intoshow
a trustthe
recover
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thenbe
and
there.
accountintension
within 3 to
days
and athe
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within 10 days. Alternatively, with the agreement of the developer,
Justice
Marceau
that although
the Defendant
take the
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the
purchaser
has held
the option
to retain their
own lawyerdid
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betweeninJuly
and
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oftothetheland,
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this case, notice
of recover
deposit possession
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including
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Disputed Lands for sale to the Plaintiff, that they
developeroffering
within 10
did not satisfy any of the four options available to them. Therefore
the Plaintiff’s
Application
wasare
successful
and
took the
These
are onlySection
a few of74the
changes that
coming to
theheCPA
title to will
the Dispute
Lands
away from
the Defendant. over the next
which
change the
landscape
for condominiums
few years. Whether you are purchasing a new condominium or are
are some
the law LLP
on adverse
possession
operating
aThere
developer,
theexceptions
lawyers at to
Stillman
are available
to assist
in
exactly as described
herein, including
if forand
instance
a previous
owner
navigating
the new regulatory
framework
requirements
and
to
of Lot 9any
hadquestions
donated the
answer
thatDisputed
you mayLands
have. to a previous owner of Lot
8 [Limitations Act s. 3(8)] which would prevent the limitation clock
from restarting when title transfers, or if there had been mistaken
improvements to the Disputed Lands by the Plaintiff pursuant to
Section 69 of the Law of Property Act which would warrant the award
of various remedies by the Court in favor of either the Plaintiff or the
Defendant, but neither of those scenarios are applicable here and are
not dealt with in this short article.
The way the law on adverse possession currently sits in Alberta is very
interesting. Particularly because of the fact that the 10 year limitation
clock restarts every time someone new purchases or gains title to the
dispossessed property as a bona fide purchaser. This means that within
the context of the Wellhead case, if the Defendant had become aware
of the misplaced fence prior to the Plaintiff commencing his Section
74 Application, all the Defendant would need to do is transfer title for
money to a relative or friend to restart the 10 year limitation clock and
give them more time to retake possession of the Dispute Lands. That
type of situation does not appear to have been discussed by the Courts,
but will no doubt lead to an interesting discussion and potentially a
change in principal if and when it does in the near future.
In the end, if you are an owner of real property, it is important to know
exactly where your property lines are in order to protect against losing
part of your property to an adverse possession claim.
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