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EDITOR’S NOTE
Should you have any questions, concerns or suggestions for future 
articles please contact Erik Bruveris by phone at 930-3639, or email 
at ebruveris@stillmanllp.com.

HEADS UP
Heads Up is a column which appears in each issue of the Stillman 
LLP LegalEye, highlighting new or upcoming legislation and legal 
issues in the Province of Alberta.

New Legislation and Rules Regarding the Administration of Estates
By Ara McKee 

The new Estate Administration Act as well as the revised surrogate rules 
came into force June 1, 2015. The new legislation and revised rules will 
apply to all estates that are currently being administered as of June 1, 
2015. This article provides a summary of the important changes that 
all personal representatives and beneficiaries should be aware. 

Firstly, the new legislation sets out the duties and tasks of personal 
representative in administering estates. The duties of personal 
representatives are that the role must be performed:

 1. honestly and in good faith;
 2. in accordance with the deceased’s intentions and the Will
  (if there is one); and
 3. with the care, diligence and skill that a reasonable and prudent
   person would exercise in comparable circumstances.

Additionally, a personal representative is now required to distribute the 
estate as soon as practicable. This provision does away with the common 
notion of the “executor’s year” which suggested that a reasonable time 
frame for distribution of an estate was one year. The new provision 
requires personal representatives to take proactive steps throughout the 
administration of an estate to ensure the estate is managed in a timely 
manner, without reference to a specific time frame.  
The new legislation also sets out four core tasks of personal 
representatives as follows:

 1. identify the estate assets and liabilities;
 2. administer and manage the estate;
 3. satisfy the debts and obligations of the estate; and
 4. distribute and account for the administration of the estate.

The schedule to the new legislation provides a detailed list of 
activities involved in the core tasks as listed above. Two important 
new requirements of personal representatives included in the list 
are the requirement to create and maintain records pertaining to the 
administration of the estate and the requirement to communicate with 
beneficiaries regarding the administration and management of the estate 
on an on-going basis. It is advisable that a personal representative 
review the schedule of tasks in preparation of administering an estate.

Secondly, the new legislation sets out new requirements for providing 
notice to beneficiaries and potential claimants of the estate. It is very 
important that a personal representative be aware of who is required 
to receive notice. Notice must be provided in four specific instances. 
Firstly, notice must be provided to beneficiaries of the deceased person. 
Secondly, notice must be provided to family members including: the 
spouse and/or common law partner of the deceased, if they are not the 
sole beneficiary, any adult children of the deceased who are unable to 
earn a livelihood due to a physical or mental disability and any child of 
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Special Announcement: Grand Opening Party

We are now at our new location:

100 Sterling Business Centre
17420 Stony Plain Road NW
Edmonton, Alberta T5S 1K6

Please join us in celebrating the opening of our new office in the Sterling 
Business Centre on June 20, 2019 from 4:00 p.m. to 8:00 p.m..    

Drop in any time to mix, mingle, and enjoy appetizers and refreshments.

Special Announcement: Mark Stillman Retirement

It is with a mixture of happiness and sorrow that we announce the retire-
ment of Mark Stillman, effective June 30, 2019.  We are happy that Mark 
will be able to spend more time with his wife, children and grandchil-
dren, as first and foremost, Mark is a family man.  We are sad that we 
will no longer be able to turn to our trusted friend and colleague for his 
leadership and guidance.

In addition to a distinguished legal career, Mark has contributed sig-
nificant time and effort to giving back to the Edmonton community, 
including such organizations as the Edmonton Talmud Torah Society, the 
North East Community Health Centre and the Canadian Cancer Society.  
He has also served on the Edmonton Jamie Platz Advisory Committee.

Mark created and organized the “Stillman LLP Superbowl” that raised 
approximately $500,000.00 for various charities, including the North 
East Community Health Centre, SKILLS Society of Edmonton and Child 
Care International.

In accordance with the highest standards of our profession, Mark also 
gave back to the legal community.  He was a lecturer for the Law Society 
of Alberta Bar Admission Course, a Mentor for the Law Society of 
Alberta Real Estate Western Protocol and a member of both the Law 
Society of Alberta’s Real Estate Practice Advisory Committee and Audit 
Committee.  He also served as the Edmonton District Representative and 
Treasurer of the Alberta Civil Trial Lawyer’s Association.

Mark’s retirement will be a loss to our firm, and the City and community 
which he served and devoted his time and effort to improve.  His efforts 
have had a lasting impact on the quality of life for our fellow Edmonto-
nians, and the legal profession throughout the province.

We wish Mark and his beloved wife, Lorraine, health, happiness and 
many years surrounded by his children and grandchildren, and thank him 
for being a role model to all of our lawyers.  His standards of profession-
alism, service to clients and service to our community.  We will continue 
to strive to emulate.  All the best!

Directors Liability for Tortious Conduct of the Company: 
Hall v Stewart, 2019 ABCA 98

By Shannon Kinsella

The corporate vehicle is an amazing thing. Running your business 
through a corporation has many benefits, including:
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New Legislation and Rules Regarding the Administration of Estates
By Ara McKee 

The new Estate Administration Act as well as the revised surrogate rules 
came into force June 1, 2015. The new legislation and revised rules will 
apply to all estates that are currently being administered as of June 1, 
2015. This article provides a summary of the important changes that 
all personal representatives and beneficiaries should be aware. 

Firstly, the new legislation sets out the duties and tasks of personal 
representative in administering estates. The duties of personal 
representatives are that the role must be performed:

 1. honestly and in good faith;
 2. in accordance with the deceased’s intentions and the Will
  (if there is one); and
 3. with the care, diligence and skill that a reasonable and prudent
   person would exercise in comparable circumstances.

Additionally, a personal representative is now required to distribute the 
estate as soon as practicable. This provision does away with the common 
notion of the “executor’s year” which suggested that a reasonable time 
frame for distribution of an estate was one year. The new provision 
requires personal representatives to take proactive steps throughout the 
administration of an estate to ensure the estate is managed in a timely 
manner, without reference to a specific time frame.  
The new legislation also sets out four core tasks of personal 
representatives as follows:

 1. identify the estate assets and liabilities;
 2. administer and manage the estate;
 3. satisfy the debts and obligations of the estate; and
 4. distribute and account for the administration of the estate.

The schedule to the new legislation provides a detailed list of 
activities involved in the core tasks as listed above. Two important 
new requirements of personal representatives included in the list 
are the requirement to create and maintain records pertaining to the 
administration of the estate and the requirement to communicate with 
beneficiaries regarding the administration and management of the estate 
on an on-going basis. It is advisable that a personal representative 
review the schedule of tasks in preparation of administering an estate.

Secondly, the new legislation sets out new requirements for providing 
notice to beneficiaries and potential claimants of the estate. It is very 
important that a personal representative be aware of who is required 
to receive notice. Notice must be provided in four specific instances. 
Firstly, notice must be provided to beneficiaries of the deceased person. 
Secondly, notice must be provided to family members including: the 
spouse and/or common law partner of the deceased, if they are not the 
sole beneficiary, any adult children of the deceased who are unable to 
earn a livelihood due to a physical or mental disability and any child of 
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the deceased who is under 22 years old and unable to withdraw from his 
or her parent’s charge by reason of being a full-time student. Thirdly, 
notice relating to matrimonial property rights must be provided to a 
spouse of the deceased if the spouse is not the sole beneficiary of the 
estate. Fourthly, notice must be provided to the public trustee and the 
guardian if a beneficiary is a minor and to the attorney or trustee of a 
beneficiary if applicable.

It is important to note that the notices as stated above must be provided 
even in circumstances where a grant of probate is not applied for. The 
surrogate rules provide suggested forms of notices to be used to satisfy 
the notice requirements. 

Under the new legislation, if a personal representative refuses or fails 
to perform any of the duties or tasks, or fails to provide the required 
notices, an application can be made to the court. The court may then 
order the personal representative to perform the duty or task, impose 
conditions on the personal representative, remove the personal 
representative, revoke a grant, or any other order the court considers 
appropriate. 

It is advisable that personal representatives seek the assistance of a 
lawyer in order to seek advice and direction in the proper administration 
of an estate, even in the circumstance where an estate does not require 
probate. A lawyer can assist with ensuring the proper notices are 
provided as well as preparing and submitting applications for grants 
and attending to the estate distribution. Any of the estate lawyers in 
our office may be contacted in this regard.   

This article outlines some highlights of the new legislation but does not 
purport to be an extensive review of all changes in the area of estate 
administration.

FIRM NOTES

The first half of 2015 has been bustling and we would like to thank all 
of our clients for their continued trust in our legal services. Long time 
and trusted employee Marilyn Essex recently retired and Marilynn 
Waddell who had retired in the past and had come back to work at 
our firm on a part-time basis has also announced her final retirement.

We are pleased to welcome back Delaine Stefanyk from maternity 
leave. We are also pleased to welcome Katherine Levitt as a student 
paralegal finishing her practicum at our firm. We are also pleased to 
welcome back Sara Boulet and Alex Manolii, both summer students 
working at our firm.

Stillman LLP is continuing to maintain its involvement in the 
community and has recently sponsored a West Edmonton Business 
Association golf tournament as well as the Canadian Home Builders 
Association, Edmonton Region awards ceremony, as well as other 
various activities such as golf tournaments and the coveted Stillman 
LLP Stealers softball team.

If you have any questions about how to get involved in some of our 
sponsored activities please contact Greg Bentz or Ara McKee. 

CAUSE CÉLÈBRES

Administrative Law and Standard of Review Developments in 
Alberta: Edmonton East (Capilano) Shopping Centres Limited v 
Edmonton (City)
By Alexander Manolii

Following an unfavourable ruling by an administrative tribunal, individuals 
must often determine whether appealing a decision is ultimately worthwhile. 
The appeal process involves the review of the decision by the Court with the 
specific appeal procedure dependant on the tribunal involved and governing 
legislation. Since the appeal process is both costly and time consuming, 
the decision to appeal requires much thought and consideration. One of 
the key factors that merits consideration is the “standard of review” that 
the higher-level court would apply when assessing a decision. 

In evaluating the decisions on appeal, reviewing courts must first determine 
the extent to which they should defer to the findings of the previous decision 
maker. This step is especially important when dealing with administrative 
tribunals where the adjudicators have expert knowledge in an area (e.g. 
Alberta Utilities Commission). In law, the term “standard of review” refers 
to the degree of deference that a reviewing body applies to a tribunal’s 
decision. In other words, the selected standard affects how stringently a 
review court would consider the decision upon appeal – thus affecting the 
likelihood of the ruling being either held or overturned.

Since the 2008 Supreme Court of Canada decision Dunsmuir v New 
Brunswick (2008 SCC 9) the choices of standard of review are either 
reasonableness or correctness. These two standards are best characterized 
as follows:

 1. Reasonableness Standard: the reviewing court is more likely to 
  defer to the adjudicator’s decision. In fact, the decision would be 
  upheld as long as it (a) is intelligible, transparent, and justified 
  and (b) falls within the possible outcomes based on the applicable 
  facts and law. Since enforcing this standard is necessarily
   subjective, it affords adjudicators a relative measure of deference. 

 2. Correctness Standard: the reviewing court considers and answers
   the issue in question directly. To this end, no deference is given to
   the decision that is being appealed. 

Understandably, an appellant looking to see a decision reversed would 
usually prefer that the correctness standard be applied on appeal, as this 
minimizes the amount of deference to the previous adjudicator’s decision.

Although not an exhaustive list, Dunsmuir outlines the following categories 
of issues to which the correctness standard is applied:
 (a) constitutional questions
 (b) questions of law of central importance, outside the tribunal’s
   expertise
 (c) questions involving competing specialized tribunals
 (d) questions of jurisdiction or vires

The ultimate effect of the analytical framework provided in Dunsmuir 
is that, outside of the exceptions listed above, there is a presumption of 
deference. 

• Limited liability for shareholders and directors; 
• Flexibility for ownership and profit sharing;
• Ease of raising capital;
• Continuous existence of the corporation that is not tied to the 

shareholders; 
• Transferability to new owners; and 
• Potential tax benefits (please contact your accountant for more 

information).

It is also well known that a corporation is a separate entity. Since the 
case of Salomon v. Saloman, decided in 1897, courts have held that a 
director cannot be held liable for the acts of the corporation. 

However, there are some instances whereby a director may be held liable 
for the acts of their corporation. Examples include, but are not limited 
to, fraud, not submitting withholding taxes and unpaid employee wages. 
What is not clear, is when a director will have personal liability for a 
corporate tort, for example, where a negligent act causes injury. 

A recent Alberta Court of Appeal case, Hall v Stewart, 2019 ABCA 98 
(“Hall’) attempts to clarify the law around a director’s liability when the 
corporation causes injury.

In Hall, the corporation was hired to construct a staircase in a new home. 
The temporary staircase installed collapsed, injuring the employees of 
another sub-contractor. The respondent director supervised and assisted 
in the installation of the collapsed staircase. The injured employees were 
covered under the Worker’s Compensation Board (“WCB”) and the 
action was started as a subrogated action by WCB. 

It is important to note that when an employee is injured on a worksite, 
WCB takes over to ensure that that employee is adequately covered for 
their injuries. As they are covered by WCB, an employee cannot sue 
the company for damages and the company is immune from suit. Other 
employees are also immune. 

The issue in Hall was whether a corporate representative (i.e. a 
director) can be personally liable for tortious conduct while acting as 
a representative of the corporation. WCB sued the respondent director 
personally for the injuries to the employees, in an attempt to recoup the 
amounts paid to those employees. 

The WCB statutory no-fault compensation scheme does not apply to 
directors unless additional coverage is purchased from WCB. If you are 
a director of a corporation, it is important to determine if this additional 
coverage is necessary for you. In Hall, the defendant director did not 
have this additional coverage. It is also important to note that general 
commercial liability insurance can also manage and divert the risk of 
potential liability. 

Although there is still no definitive test to determine when liability will 
be attributed to a director, Hall outlines various factors to be considered 
at paragraph 18. At paragraph 22 the factors that were relevant in this 
case are discussed. Those factors included:

1. The work that caused the injury was clearly done on behalf of the 
corporation; 

2. The work was in the best interests of the corporation;

3. The work did not reflect any personal interest of the defendant; 

4. The work was not independent of the business of the corporation; 
and

5. The nature of the damage was personal injury. 

The deciding factor in Hall was the fifth aforementioned factor. There 
is a duty of care to avoid injuring co-worker’s and employees. When 
installing a staircase, there is a clear duty of care to those that are going 
to be using the staircase not to negligently build a faulty staircase. In 
this case, the director was not able to avoid personal liability for the 
negligent act, even though that act was undertaken on behalf of the 
corporation. 

Hall has ultimately expanded the instances where a director may be 
held liable for the acts of their corporation. Insurance policies should be 
reviewed by a qualified insurer to make sure that appropriate coverage is 
in place to protect directors. A corporation still offers great protection to 
shareholders and directors, however, it is important to seek legal advice 
when incorporating or becoming a director, or if a corporation or their 
directors are sued. Any of the lawyers at Stillman LLP would be happy 
to assist in this regard.  

Editor’s Note

Stillman LLP is pleased to welcome to the firm Jessica Maginnis and 
Evelyn Tinka.  Jessica and Evelyn will be working in the firm in Admin-
istrator support, with Jessica having a focus in the real estate department, 
and Evelyn having a focus in the corporate department.  

Mandatory Dispute Resolution Before Entry for Trial 

By John Hagg

On February 12, 2013, Alberta Court of Queen’s Bench Chief Justice 
Wittman and Associate Chief Justice Rooke, signed a Notice to the 
Profession #2013-01 suspending the enforcement of Rules 8.4(3)(a) 
and 8.5(1)(a) of the Alberta Rules of Court.  These Rules require parties 
to take part in some form of Alternative Dispute Resolution (“ADR”) 
before going to trial.  Common ADR options include, mediations, 
arbitrations, and Judicial Dispute Resolutions (“JDR”).  The initial 
suspension came about because of a shortfall on Court resources, of 
which JDR’s can be a heavy burden.  However, in the last six years since 
NP#2013-01, the Court has seen an increase in trial wait times where 
litigants can see themselves waiting in excess of eighteen months for 
a five day trial, and close to thirty months for trials of seven days or 
longer.  
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the deceased who is under 22 years old and unable to withdraw from his 
or her parent’s charge by reason of being a full-time student. Thirdly, 
notice relating to matrimonial property rights must be provided to a 
spouse of the deceased if the spouse is not the sole beneficiary of the 
estate. Fourthly, notice must be provided to the public trustee and the 
guardian if a beneficiary is a minor and to the attorney or trustee of a 
beneficiary if applicable.

It is important to note that the notices as stated above must be provided 
even in circumstances where a grant of probate is not applied for. The 
surrogate rules provide suggested forms of notices to be used to satisfy 
the notice requirements. 

Under the new legislation, if a personal representative refuses or fails 
to perform any of the duties or tasks, or fails to provide the required 
notices, an application can be made to the court. The court may then 
order the personal representative to perform the duty or task, impose 
conditions on the personal representative, remove the personal 
representative, revoke a grant, or any other order the court considers 
appropriate. 

It is advisable that personal representatives seek the assistance of a 
lawyer in order to seek advice and direction in the proper administration 
of an estate, even in the circumstance where an estate does not require 
probate. A lawyer can assist with ensuring the proper notices are 
provided as well as preparing and submitting applications for grants 
and attending to the estate distribution. Any of the estate lawyers in 
our office may be contacted in this regard.   

This article outlines some highlights of the new legislation but does not 
purport to be an extensive review of all changes in the area of estate 
administration.

FIRM NOTES

The first half of 2015 has been bustling and we would like to thank all 
of our clients for their continued trust in our legal services. Long time 
and trusted employee Marilyn Essex recently retired and Marilynn 
Waddell who had retired in the past and had come back to work at 
our firm on a part-time basis has also announced her final retirement.

We are pleased to welcome back Delaine Stefanyk from maternity 
leave. We are also pleased to welcome Katherine Levitt as a student 
paralegal finishing her practicum at our firm. We are also pleased to 
welcome back Sara Boulet and Alex Manolii, both summer students 
working at our firm.

Stillman LLP is continuing to maintain its involvement in the 
community and has recently sponsored a West Edmonton Business 
Association golf tournament as well as the Canadian Home Builders 
Association, Edmonton Region awards ceremony, as well as other 
various activities such as golf tournaments and the coveted Stillman 
LLP Stealers softball team.

If you have any questions about how to get involved in some of our 
sponsored activities please contact Greg Bentz or Ara McKee. 

CAUSE CÉLÈBRES

Administrative Law and Standard of Review Developments in 
Alberta: Edmonton East (Capilano) Shopping Centres Limited v 
Edmonton (City)
By Alexander Manolii

Following an unfavourable ruling by an administrative tribunal, individuals 
must often determine whether appealing a decision is ultimately worthwhile. 
The appeal process involves the review of the decision by the Court with the 
specific appeal procedure dependant on the tribunal involved and governing 
legislation. Since the appeal process is both costly and time consuming, 
the decision to appeal requires much thought and consideration. One of 
the key factors that merits consideration is the “standard of review” that 
the higher-level court would apply when assessing a decision. 

In evaluating the decisions on appeal, reviewing courts must first determine 
the extent to which they should defer to the findings of the previous decision 
maker. This step is especially important when dealing with administrative 
tribunals where the adjudicators have expert knowledge in an area (e.g. 
Alberta Utilities Commission). In law, the term “standard of review” refers 
to the degree of deference that a reviewing body applies to a tribunal’s 
decision. In other words, the selected standard affects how stringently a 
review court would consider the decision upon appeal – thus affecting the 
likelihood of the ruling being either held or overturned.

Since the 2008 Supreme Court of Canada decision Dunsmuir v New 
Brunswick (2008 SCC 9) the choices of standard of review are either 
reasonableness or correctness. These two standards are best characterized 
as follows:

 1. Reasonableness Standard: the reviewing court is more likely to 
  defer to the adjudicator’s decision. In fact, the decision would be 
  upheld as long as it (a) is intelligible, transparent, and justified 
  and (b) falls within the possible outcomes based on the applicable 
  facts and law. Since enforcing this standard is necessarily
   subjective, it affords adjudicators a relative measure of deference. 

 2. Correctness Standard: the reviewing court considers and answers
   the issue in question directly. To this end, no deference is given to
   the decision that is being appealed. 

Understandably, an appellant looking to see a decision reversed would 
usually prefer that the correctness standard be applied on appeal, as this 
minimizes the amount of deference to the previous adjudicator’s decision.

Although not an exhaustive list, Dunsmuir outlines the following categories 
of issues to which the correctness standard is applied:
 (a) constitutional questions
 (b) questions of law of central importance, outside the tribunal’s
   expertise
 (c) questions involving competing specialized tribunals
 (d) questions of jurisdiction or vires

The ultimate effect of the analytical framework provided in Dunsmuir 
is that, outside of the exceptions listed above, there is a presumption of 
deference. 

In an effort to promote resolution and to reduce lead times in short and 
long civil trials in Calgary and Edmonton, the Court of Queen’s Bench a 
pilot project has been in effect since January 1, 2019, reinstituting ADR 
requirements prior to trial, for all non-family law matters.  

There are mixed reviews of reinstituting the ADR requirement various 
sources.  On one side, the ADR North and South Sections of the 
Canadian Bar Association (CBA) are in strong support as many of their 
members typically have interest-based negotiations, mediation, and 
arbitration services as a key component to their practice. They are likely 
the strongest voice is support of reinstatement of the ADR requirements, 
because of a strong belief which is shared by much of the Alberta Bar 
that ADR can and often does lead to quicker and cheaper resolution of 
disputes, with the added bonus of saving valuable court resources.  

One key factor of the ADR Sections of the CBA’s support of reinstitution 
of ADR requirements, is that if parties ‘with means’ take advantage 
of options such as independent mediation or arbitration services, 
availability of JDR hearings provided by the Court will be freed up.  
This would, in theory, increase access to justice for parties ‘without 
means’, and decrease the burden on the Courts for both JDR and trial 
dates, provided that a good number of disputes are settled.  

However, on the other side, unfortunately ADR does not always work, 
and its appropriateness relies as much on the willingness of the parties 
to listen and compromise than as it does on a party’s resources.  In some 
instances it may prove to be the case that adding this one additional 
mandatory step could prove to be one obstacle too many when it comes 
to reaching a fair determination of a litigation dispute.  

Only time will tell what effect reinstitution of enforcement of ADR 
requirements under the Alberta Rules of Court will have.  For more 
information on this change and potential impact in may have on your 
ongoing or potential litigation, please contact your lawyer at Stillman 
LLP to discuss. 

Illness and Disability in the Workplace: Hoekstra v. 
Rehability Occupational Therapy Inc., 2019 ONSC 562

By Chris Younker

What happens to an employee’s employment contract when he or she 
suffers an illness or disability that precludes them from continuing to 
work? This question was recently considered by Justice Mitchell at the 
Ontario Superior Court in Hoekstra v. Rehability Occupational Therapy 
Inc. (“Hoekstra”).

In Hoekstra the employee (plaintiff) was 51 years of age. He suffered 
from severe esophageal and stomach conditions. The plaintiff had been 
employed by the defendant as a Medical Social Worker commencing 
September 7, 2005 pursuant to a written contract of employment. 

Due to the plaintiff’s medical condition, he commenced short term 

medical leave of absence in December 2008. The plaintiff returned 
to work in September 2009 and worked until May 2012. The plaintiff 
returned to work in September 2012; however, on October 15, 2012 the 
Plaintiff again took medical leave of absence intending to return to work 
on December 3, 2012, which date was later extended to March 5, 2013.

The plaintiff was unable to return to work on March 5, 2013 due to 
continuing health complications; however, he always intended to return 
to work once he was medically cleared to do so. While on medical leave, 
the plaintiff received group benefits. He maintained regular contact with 
the defendant and continued to attend the defendant’s social events. 

On October 19, 2016, the defendant attended at his physician’s office for 
an assessment at which point the physician formed the opinion that the 
defendant was not returning to work at any point in the future due to his 
medical concerns. 

On January 18, 2017 the defendant advised all of its employees, 
including the plaintiff, that it would be changing health care providers 
effective March 1, 2017. The defendant further advised the plaintiff that 
he would not be eligible for benefits with the new health care provider. 

On February 8, 2017 the plaintiff enquired of the defendant as to the 
basis no longer being eligible to receive group benefits directly as an 
employee of the defendant and indicated he had a desire and an intention 
to return to work. In response, the defendant advised that it took the 
position that the contract of employment had been frustrated and no 
amount was therefore payable to the plaintiff. 

The following day, the plaintiff emailed the defendant and, accepting 
that his employment was at an end due to his ongoing medical issues he 
requested payment of his termination entitlements. 

As the defendant/employer took the position that the contract had been 
frustrated due to the plaintiff’s medical issues it refused to pay the 
plaintiff the entitlements he usually would have been used to including 
the statutory minimum for pay in lieu of notice under Ontario’s 
Employment Standards Act (which is similar in nature to Alberta’s 
Employment Standards Code). 

Failing agreement between the parties, the plaintiff sued his former 
employer for damages. The issues for determination by Justice Mitchell 
were as follows:

a) Was the contract for employment frustrated so as to entitle the 
plaintiff to the benefits provided under the ESA?; and
b) Does the conduct of the defendant in its dealing with the plaintiff 
attract an award of aggravated or punitive damages?

Justice Mitchell concluded that the contract had been frustrated as of 
October 19, 2016 when the plaintiff’s physician performed an assessment 
on the plaintiff and formed the definitive view that the plaintiff would 
not be returning to work due to his medical condition. In short, contract 
employment is frustrated when “there’s no reasonable likelihood of the 
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So, between July and September of 2008, the Defendant had to retake 
possession of the Dispute Lands in order to defend against the 10 year 
limitation period running out.  Justice Marceau set out the only four 
ways that the Defendant could take back possession of the Disputed 
Lands at Paragraph 20:

 1. The Defendant could have commenced an action before the 
  ten year limitation period expired.  

 2. The Plaintiff could have abandoned possession of the Disputed 
  Lands.  

 3. The Defendant could have obtained an acknowledgment in
   writing, or Encroachment Agreement, from the Plaintiff which
   would be an acknowledgment from the Plaintiff that the
   Defendant still owned the Disputed Lands, but was permitting
   the Plaintiff to use them.  

 4. The Defendant could re-enter the disputed lands and take back 
  possession from the Plaintiff within the ten year limitation
   period with an overt act or acts which objectively show the
   intension to recover the land then and there.

Justice Marceau held that although the Defendant did take steps 
between July and September 2008 to recover possession of the land, 
including offering the Disputed Lands for sale to the Plaintiff, that they 
did not satisfy any of the four options available to them.  Therefore 
the Plaintiff’s Section 74 Application was successful and he took the 
title to the Dispute Lands away from the Defendant. 

There are some exceptions to the law on adverse possession operating 
exactly as described herein, including if for instance a previous owner 
of Lot 9 had donated the Disputed Lands to a previous owner of Lot 
8 [Limitations Act s. 3(8)] which would prevent the limitation clock 
from restarting when title transfers, or if there had been mistaken 
improvements to the Disputed Lands by the Plaintiff pursuant to 
Section 69 of the Law of Property Act which would warrant the award 
of various remedies by the Court in favor of either the Plaintiff or the 
Defendant, but neither of those scenarios are applicable here and are 
not dealt with in this short article.  
 
The way the law on adverse possession currently sits in Alberta is very 
interesting.  Particularly because of the fact that the 10 year limitation 
clock restarts every time someone new purchases or gains title to the 
dispossessed property as a bona fide purchaser.  This means that within 
the context of the Wellhead case, if the Defendant had become aware 
of the misplaced fence prior to the Plaintiff commencing his Section 
74 Application, all the Defendant would need to do is transfer title for 
money to a relative or friend to restart the 10 year limitation clock and 
give them more time to retake possession of the Dispute Lands.  That 
type of situation does not appear to have been discussed by the Courts, 
but will no doubt lead to an interesting discussion and potentially a 
change in principal if and when it does in the near future.  

In the end, if you are an owner of real property, it is important to know 
exactly where your property lines are in order to protect against losing 
part of your property to an adverse possession claim.    

STILLMAN   LLP

Barristers and Solicitors

© 2019 - Stillman LLP

employee being able to return to work within a reasonable time”. 

Simply because the plaintiff has been on prolonged medical leave does 
not, in itself, amount to frustration of the employment contract. Here, 
there was evidence that the plaintiff’s medical condition had morphed 
from being temporary to being a permanent condition rendering him 
incapable of employment duties. 

As the plaintiff had been employed for a period of 5 years he was 
awarded severance pay pursuant to the provisions of the Employment 
Standards Act. 

The second portion of the plaintiff’s claim sought an award of punitive 
damages form the defendants that claimed malicious and outrageous 
acts was dismissed. The plaintiff relied upon an earlier decision in 
Morrison v. Ergo Industrial Seating Systems Inc. wherein the court held 
that intentionally withholding payment of an employee’s minimum 
entitlements under the Employment Standards Act, particularly when it 
is obvious that such monies would be owing to that employee and that 
employee is vulnerable, are grounds for an award of punitive damages. 
However, in Hoekstra’s case, Justice Mitchell determined that there 
was no malicious conduct by the defendant employer, especially as the 
defendant had continued to allow the plaintiff to claim the employer’s 
disability insurance until the employer switched insurance providers for 
reasons that had nothing to do with the plaintiff himself.

Although this decision was made by a Justice of the Ontario Superior 
Court and is not binding upon judges in Alberta, it is still influential 
upon Alberta courts and it is noteworthy for several reasons. First, 
it emphasizes the importance for seeking professional assistance of 
both lawyers and medical professionals before acting to terminate an 
employment agreement, (whether or not you’re the employer or the 
employee). 

In cases such as these it would take both lawyers and medical experts 
working together to determine the most appropriate date for finding that 
an employment contract was frustrated. Often this would be neither the 
employee’s last date of employment or their death, but rather some point 
in between where it becomes unlikely that the employee will ever be 
able to return to work. Secondly, the matter does serve as a reminder to 
employers that they need to treat employees suffering from an illness 
or disability with extra care and caution as the failure to do so could 
potentially leave them vulnerable to a claim for punitive damages. 
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